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DOWER IN THE SURPLUS, WHERE WIPE JOINS IN 
DEED OP TRUST. 



A owns a farm upon which he gives a deed of trust to secure five thousand 
dollars ($5,000), in which his wife unites. The farm is sold to satisfy the deed 
of trust and brings ten thousand dollars ($10,000). The wife agrees to take the 
commuted value of her dower. What sum forms the basis for ascertaining the 
value of such dower? — Question on recent Bar Examination in Virginia. 



See. 2269 of Virginia Code reads as follows : 

' ' Where land is bona fide sold in the lifetime of the husband to satisfy a lien or 
encumbrance thereon, created by deed, in which the wife has united or created 
before marriage or otherwise paramount to the wife, she shall have no right to 
be endowed in said land. 

" But if a surplus of the proceeds of sale remain after satisfying the said lien 
or encumbrance, she shall be entitled to dower in said surplus, and a court of 
equity having jurisdiction of the case may make such order as may seem to it 
proper to secure her right" 

The question therefore becomes one of interpretation of this 
statute. Does the word dower as here used mean one-third of said 
surplus for life or does it mean one-third of the proceeds of sale for 
life, payable out of the surplus? 

It may be contended in support of the latter view that the wife, 
by joining in the deed of trust, does not relinquish absolutely her 
right of dower, but merely pledges it as security for her husband's 
debt. In other words that she becomes surety for her husband. 
That the land when sold, having satisfied the debt, and having left 
sufficient surplus to pay her dower, she is thereby subrogated to the 
rights of a surety and entitled to exoneration out of said surplus. 

Applying the ordinary rule for the interpretation of statutes, 
however, it may be seen that this position is untenable, and that it 
is only by an ingenious construction, or misconstruction, of the 
statute that it can be sustained. 

A brief review of the circumstances under which this statute was 
passed will show, furthermore, that we are not confined to the usual 
rules of interpretation to ascertain the legislature's intent, but are 
given, with the statute, a practical illustration of its meaning. 

By reference to the report of the Eevisors of the Virginia Code 
of 1849, it may be seen that this statute was passed as a result of 
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the case of Wilson v. Davisson 1 and was intended to accord with the 
opinion of the dissenting judge in that case. 2 

The court, in this case, following the common law doctrine, held 
that the wife, having joined in the deed of trust, was entitled to no 
dower, even though there was a surplus after payment of debt se- 
cured. This was in accordance with the principle that by the sale 
the land was converted into personalty, and she, having relinquish- 
ed her. dower right in the land, could not be endowed out of the 
surplus which by the sale had become personalty. Judge Allen, 
however, dissented from this opinion and sustained the lower court 
in allowing her dower out of the surplus, i. e., one-third of the sur- 
plus for life, as a basis for commuting the value of her dower. 

Following the decision of the majority in this case, the Kevisors 
of the Code submitted the following statute to the legislature : 

" Where land is bona fide sold in the lifetime of the husband to satisfy a lien 
or encumbrance thereon, created by deed, in which the wife has united, or 
created before marriage, or otherwise paramount to the wife, she shall hare no 
right to be endowed in said land." 

The legislature, however, added the following clause, so as to 
conform the law to the opinion of Judge Allen in that case : 

" Bnt if a surplus of the proceeds of sale remain after satisfying the said lien 
or encumbrance, she shall be entitled to dower in said surplus, and a court of 
equity having jurisdiction of the case may make such order as may seem to it 
proper to secure her right." 

Since Judge Allen, however, sustained the lower court in allow- 
ing her one-third of the surplus for life as "dower in said surplus" 
we may reasonably conclude that the legislature intended to limit 
her to this amount, and did not mean to give her commuted dower, 
in an amount equal to the value of the land sold. 

The question seems to have been rarely raised in this State, since 
the passage of this act ; and in the recent case of Land v. Shipp 3 is 
referred to by the court as an unsettled question. 

Where it has been involved, however, the interpretation of one- 
third of the surplus for life has been given. 4 The same view has 
heen taken in Maine, Massachusetts, Vermont, Wisconsin, Illinois, 
Nebraska, Oregon, 5 Michigan,* Arkansas, 7 Indiana, 8 Iowa, 9 Mary- 

> 2 Bob. 398. s Stlmson Statute Law, sec. 3216. 

» Va. Code 1887, p. 564, foot note. • Burrall v. Bender, 61 Mich. 608. 

* 6 Va. Law Beg. 158, 98 Va. 284. » Hewlt v. Cox, 55 Ark. 225. 

« Coffman v. Coffman, 79 Va. 504 ; Hurst » Perry v. Borton, 25 Ind. 275. 

v. Dnlaney, 87 Va. 444. » Trowbridge v. Sypher, 55 Iowa, 352. 



1902.] DOWER IN SURPLUS, WHERE WIPE JOINS IN DEED. 167 

land, 10 "New Jersey, 11 New York, 12 South Carolina, 13 Tennessee, 14 
and Delaware. 15 Ohio seems to be alone in holding that the wife is 
entitled to dower in the whole amount of the sale, after having 
joined in the deed of trust. 16 

It is settled, therefore, on authority that the former is the correct 
view, and it seems equally true on principle. 

Looking at the matter in the abstract, merely as a question of in- 
terpretation of a statute, the same conelusion will be reached. 

Taking the word dower in its ordinary acceptation, we find that 
since its first introduction into this country when discovered in 
some loose manuscripts of the Grand Assembly at James City, 'in 
September, 1664, it has been used synonomously with the word 
"third;" 11 and so, just as by "dower out of all lands of which hus- 
band is seised during coverture," is meant "one-third of such 
lands," so dower in said surplus means "one-third of such surplus 
for life." 

The context plainly shows that no more was intended, since the 
statute expressly provides that "she shall have no right to be en- 
dowed in said land," but adds that if there be a surplus "she shall 
be entitled to dower in said surplus." 

Again, looking at the reason and spirit of the law, it was mani- 
festly not the intention of the legislature to do away with the pos- 
sibility of surrender of wife's dower, which would be the inevitable 
result of such construction, but simply to save to her that which 
she did not intentionally relinquish, to wit, dower in the surplus. 

And, lastly, as to the effects and consequences of the adoption of 
the Ohio rule. If it be held that by joining in the deed of trust the 
wife merely pledged her dower right as security for her husband's 
debt, and that she is to be treated as a surety with the right of ex- 

"> Bank of Comm. v. Owens, 31 Md. 320, 1 Am. Rep. 60. 

» Hartshorn v. Hartshorn, 2 N. J. Eq. 349; Boorura v. Tucker, 51 N. J. Eq. 135; 
Hinchman v. Stiles, 9 N. J. Eq. 361. 

« Tabele v. Tabele, 1 Johns Ch. (N. Y.), 45; Titus v. Nellson, 5 Johns Ch. 452; Swaine 
v. Perrine, 5 Johns Ch. 482, 9 Am. Dec. 318 ; Matthews t>. Duryee, 4 Keyes (N. Y.) 525; 
Denton v. Nanny, 8 Barb. (N. Y.) 618 ; Vartle v. Underwood, 18 Barb. 561 ; Hawley v. 
Bradford, 9 Paige (N. Y.) 201, 37 Am. Dec. 390. 

la Keitb tr. Trapier, Bailey Eq. (S. C.) 63. 

» Gwynne v. Estes, 14 Lea (Tenn.) 662. 

» Conrog v. Conrog, 3 Del. Ch. 407. 

18 Mandele. McClave. 46 Ohio St. 407, 15 Am. St. Rep. 627, disapproving State Bank 
v. Hinton, 21 Ohio St. 509; Finley v. Bank, 52 Ohio St. 624 ; Joycer v. Dauntz, 55 Ohio 
St. 538. 

" Scribner on Dower, p. 25. 
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oneration, why is her exoneration to be confined to the surplus from 
that particular sale? Should she not necessarily be entitled to go 
against any other property that her husband might have and so her 
relinquishment be merely formal and of no effect, so far as her 
claim against her husband's estate is concerned? Such being the 
case she might, in solido or from time to time, relinquish her dower 
right in two-thirds of his property, and retain the remaining one- 
third for life against the claims of all persons whatsoever. 

In addition to the injustice, which would thereby result to others, 
having claims against her husband's estate, such a construction 
would lead to interminable confusion in the examination of titles, 
and so prove a serious bar to the free alienation of property. For 
example, suppose A to be seised of three farms of equal value, and 
to have conveyed two in trust for security of debts, his wife uniting. 
Should the farms, thus conveyed in trust, when sold, bring only an 
amount sufficient to satisfy the debts secured, the wife's dower 
claim against the remaining farm (assuming A to be seised of no 
other realty), would, by this process of subrogation, be increased 
from one-third interest for life to a life estate in the whole and a 
purchaser (the vendor's wife not joining) would take subject to this 
right instead of to the usual dower right of one-third for life. And 
so in every case where the wife joined in a deed of trust her dower 
claim against the remaining estate of husband would be increased. In 
examination of titles, therefore, it would become necessary to ascer- 
tain what property had been mortgaged or conveyed in trust, the 
wife uniting, the surplus left after satisfaction of debts secured, 
and the total amount of unincumbered property in order to deter- 
mine by minute calculation the dower interest of wife in property 
to be purchased. 

It is difficult to see how the theory of wife's suretyship can be 
sustained in any event. In order to be a surety one or two condi- 
tions must necessarily exist. The wife must either be personally 
bound or else must pledge some property as security. She is clearly 
under no personal obligation to pay the debt, or to make up any 
deficit should the land sell for less than the debt, and it is well 
settled that a contingent dower right is not property. As said in 
Scribner on Dower: 18 

" It is not easy, says a distinguished jurist, to define the right of dower before 
the death of the husband .... It is not only an inchoate right but con- 

i8 Vol. l, p. 2. 
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tingent. It depends upon the death of the husband. If he survives his wife 
she has no right transmissible to her heirs nor during the life of the husband 
can she give it any form of property to her advantage .... So long as 
the husband shall live it is only a right in legal contemplation, depending upon 
the good conduct of the wife and the death of the husband. Until the death of 
the husband, the right, if it may be called a right, is shadowy and fictitious, 
and, like all rights which are contingent, may never become vested. 

"Similar language is employed in the case of Moore v. City of New York. It 
is there said that the inchoate interest of the wife is a right to claim for dower, 
contingent upon her surviving her husband. Such a possibility may be released 
but it is not, it is believed, the subject of grant or assignment, nor is it in any 
sense an interest in real estate." 

See to the same effect, Land v. Shipp, 19 and Carr v. Porter. 10 
In the light, therefore, of the circumstances under which this 
act was passed, in accordance with the interpretation given in this 
and other States where this question has been involved, and in view 
of the effects and consequences of the ingenious interpretation 
suggested, it is safe to say that the proper basis for commuting the 
wife's dower in such case is to ascertain the value of her contingent 
life estate in one-third of the surplus, remaining after satisfaction 
of debt secured.* 

M. C. Elliott. 
University of Virginia, May 10, 1902. 

19 Supra. » 33 Gratt. 278, 285. 

* See the case of Land v. Shipp, reported In full elsewhere, and editorial note 
thereto.— Editor Va. Law Register. 



